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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent materially

under stated payroll and thus should be deened to have failed to



secure paynent of workers' conpensation, which is a sanctionable
of f ense.

PRELI M NARY STATEMENT

On May 4, 2005, Petitioner Departnent of Financial Services
i ssued and served on Respondent Bicon, Inc., a Stop Wrk Oder,
whi ch directed Respondent to cease all business operations in
Fl ori da based on the charge that Respondent had materially
understated payroll and thus would be deenmed to have failed to
secure paynent of workers' conpensation. On July 5, 2005,
Petitioner issued and served on Respondent an Anmended Order of
Penalty Assessnent, which levied a fine against Petitioner—for
failing to secure paynent of workers' conpensati on—n the
amount of $300, 809. 63.

In a Petition dated July 13, 2005, Respondent denied
Petitioner's allegations and requested a hearing. On August 18,
2005, Petitioner forwarded the matter to the Division of
Adm ni strative Heari ngs.

The final hearing took place as schedul ed on January 23,
2006, with both parties present. Each party waived the right to
exam ne and cross-exam ne witnesses at hearing. In lieu of a
formal evidentiary proceeding, the parties stipulated to the
adm ssion of Petitioner's Exhibits 1 through 13. One of

Petitioner's exhibits is the Affidavit of John Turner. Another



is the deposition of Roxanne Mi suk. These exhibits conprise
the only testinony in evidence.

In addition to Petitioner's exhibits, the parties agreed to
t he adm ssion of Respondent’'s Exhibit 1, which was to be a
conposite of Respondent's responses to Petitioner's discovery
requests. Counsel for Respondent was instructed, at hearing, to
file Respondent's Exhibit 1, and he agreed to do so w thout
delay. The exhibit was never filed, however, despite several
post - hearing tel ephonic rem nders.

The final hearing transcript was filed on February 16,
2006. Thereafter, Petitioner tinely filed a Proposed
Recommended Order, which was considered. Respondent filed its
proposed Fi ndings of Fact and Concl usions of Law after the
deadl i ne for doing so had run. The undersi gned nevert hel ess
consi dered Respondent’'s submi ssion; it had no effect on the
out cone.

Unl ess otherwi se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.?

FI NDI NGS OF FACT

1. Petitioner Departnent of Financial Services
("Department™) is the state agency responsible for enforcing the
statutory requi renent that enployers secure the paynent of

wor kers' conpensation for the benefit of their enpl oyees.



2. Respondent Bicon, Inc. ("Bicon") is a corporation
domiciled in Florida and engaged in the business of hauling
construction debris, which is considered a non-construction
activity for the purposes of workers' conpensation coverage
requi renents.

3. Bicon's workers' conpensation carrier from Cctober 1,
2003 to May 4, 2005 (the "Focal Period") was Bridgefield
Enpl oyers | nsurance Conpany ("Bridgefield'). Bridgefields
Policy Nunber 830-29266 (the "Policy") initially covered Bicon
for the period fromMuy 11, 2002 to May 11, 2003. Bridgefield
renewed the Policy twice, each tinme for a one-year period.

4. The premiumfor the Policy was based on Bicon's
payroll. Before the beginning of each policy period, Bicon
provi ded Bridgefield an estimate of its payroll for the upcom ng
period.? Bridgefield then established an estimated prenium for
t he period, which Bicon was expected to pay in installnents.
After the policy period had ended, Bridgefield audited Bicon's
records to determ ne actual exposures. Once the audit had been
conpl eted, the estimted prem um was adjusted as necessary,
upward or downward, to reflect actual exposures for the policy
peri od.

5. The audit covering the first renewal period (May 11,
2003 to May 11, 2004) caused Bridgefield to conclude that there

exi sted a premiumshortfall of $274,281.66, for which sum



Bridgefield billed Bicon on May 2, 2005.° G ven that the
estimated premium for the period had been $22,634.44,* this was a
significant upward adjustnent. The prem umincrease was
attributed to exposure arising fromBicon's use of an all eged
uni nsured subcontractor, which exposure Bridgefield s auditor
val ued at $816, 231. 00.

6. Bridgefield s Audit Sunmary Sheet contains the
followi ng instructions pertaining to uninsured subcontractors:
I f no evidence of coverage is submtted to
the insured for a subcontractor and only

| abor is provided, the auditor nust include

ei ther payroll of the subcontractor's

enpl oyees or the Total Contract Price. |If

the | abor and material portions of the

contract are not broken down in the

| nsured' s records, the auditor nust include

the Total Contract Cost prorated according

to manual rules.
No persuasive or convincing evidence was of fered establishing
whet her the auditor cal cul ated the subcontractor exposure for
the first renewal period based on the subcontractor's payrol
or, alternatively, on the contract price.

7. Bicon paid $53,091.40 against the audit adjustnent,

| eavi ng a bal ance of $221,190. 26, which remai ned outstandi ng as
of the final hearing. Bicon has disputed the findings of

Bridgefield s audit, but the record does not disclose the nature

and grounds of its objections.



8. The estimated prem um for the second renewal period
(May 11, 2004 to May 11, 2005) —which had been calculated in
March 2004, apparently before the findings fromthe audit of the
first renewal period were avail abl e—was $20, 097.48.° The
retrospective audit convinced Bridgefield that the estimted
prem um had fallen short by the anmobunt of $186, 653.88, for which
Bridgefield billed Bicon on Septenber 13, 2005. This shortfal
was attributed to Bicon's use of five alleged uninsured
subcontractors, which the insurer clainmed gave rise to an
exposure apprai sed at $718,462.00. No persuasive or convincing
evidence was offered to establish whether the auditor cal cul ated
this exposure based on the subcontractors' respective payrolls
or, alternatively, on the contract prices

9. Bicon disputed these audit findings, and as of the
final hearing had not paid any part of the audit adjustnent.

The record does not disclose the nature and grounds of Bicon's
objections to this audit.

10. The Departnent's case against Bicon is prem sed on the
l[iability for workers' conpensation that attaches to a
contractor who engages a subcontractor to performany part of
the contractor's contractual obligations to a third party. 1In
such a situation, if the subcontractor is uninsured, then the
contractor is obligated to provide workers' conpensation to al

of the subcontractor's enpl oyees.



11. The Department alleges that, during the Focal Period,
Bi con sublet work to the follow ng uninsured subcontractors:
Preci si on Equi pnent Fabricators & Repair, Inc.; S&S National
Waste, Inc.; Mckelson Enterprises, Inc.; and Wheel er Enpl oyee
Leasing, Inc. The Departnent alleges further that, inits
dealings with Bridgefield, Bicon materially understated the
anounts of its uninsured subcontractors' payrolls—a practice
that, the Departnent contends, is deened by statute to
constitute a failure to secure the paynent of workers
conpensati on.

12. Despite these allegations, the Departnent did not
elicit any direct evidence that Bicon's alleged subcontractors
were performng jobs or providing services that Bicon was
contractually obligated to carry out for third parties. Rather,
inthis regard, the Departnent's investigator testified (via
affidavit) as foll ows:

[ T] he vast majority of the work being
performed [by Bicon's alleged
subcontractors] was the hauling of debris by
truck drivers, which is a non-construction
activity. However, the duties perfornmed by
t he enpl oyees of Precision Equi pnent
Fabricators & Repair Inc., were construction
in nature, specifically, the

installing/erecting of debris chutes at
construction sites.



Aff. of J. Turner at 3. Notably absent fromthe investigator's
account is any testinony that the all eged subcontractors were
perform ng Bicon's contract work.

13. There is, however, sone circunstantial evidence that
Bi con sublet part of its contract work to other entities. In
its application for workers' conpensation insurance, for
exanpl e, Bicon described its business operations as foll ows:
"haul [ing] clean recyclable construction materials (sand,
gravel, concrete, wood) fromconstruction sites to waste
managenment | ocations.”™ The Departnent accepts this description,
for in its Proposed Reconmended Order, the Departnent requested
a finding that "Respondent is . . . engaged in the business of
haul i ng construction debris, which is a non-construction
activity." The undersigned so found above.

14. It is reasonable to infer, fromthe basic undi sputed
facts about Bicon's business, that Bicon provided hauling
services to third parties (its clients or custoners) to whomit
was contractually bound. The inference is sufficiently strong
t hat the undersigned is convinced, and finds, that such was the
case.

15. The evidence shows that Bicon considered various
entities, including S&S National Waste, Inc. ("S&S"); M ckel son
Enterprises, Inc. ("Mckelson"); and Weel er Enpl oyee Leasi ng,

Inc. ("Weeler"), to be its "subcontractors.” Indeed, at the



Departnent's request, Bicon produced one of its subcontracts,
which is in evidence, wherein M ckel son was desi gnated the
"subcontractor."” The undersigned is convinced, and finds, that
Bicon did, in fact, enter into subcontracts, express or inplied,
wth S&S, M ckel son, and Weel er.

16. It is undisputed, noreover, that these three
conpani es—S&S, M ckel son, and \Weel er—perfornmed the work of
haul i ng construction debris, which happens to be Bicon' s core
busi ness. Therefore, it is reasonable to infer, and the
undersigned finds, that, to sone extent, S&S, M ckel son, and
Wheel er provided hauling services to Bicon's custoners.

17. None of the aforementioned subcontractors had workers
conpensation insurance in place during the Focal Period.

18. The evidence is insufficient to prove that Precision
Equi prrent Fabricators & Repair, Inc. ("Precision") was a
subcontractor of Bicon that performed Bicon's contract work. On
the contrary, M. Turner's testinony, which was not
contradi cted, shows that Precision was engaged in a different
busi ness from Bi con' s—ene invol ving construction activities
(i.e. installing debris chutes) as opposed to the non-
construction work of hauling. There is no persuasive or
convincing evidence in the record establishing that Bicon was
contractually obligated to anyone to perform such construction

servi ces.



19. There is no persuasive or convincing direct evidence
that Bicon ever understated the payroll of S&S, M ckel son, or
Wheel er in communicating with Bridgefield. There is, indeed, no
evidence in the record of any statenent made by or on behal f of
Bi con, to Bridgefield, concerning either the subcontractors
payrolls or the anpbunts that Bicon had paid, expected to pay, or
owed its subcontractors pursuant to the subcontracts that it had
made with them?®

20. The Departnent's theory, which is inplicit (though
unstated) inits litigating position, is that Bicon nust have
understated the subcontractors' payrolls because: (a) during
the audits following the first and second renewal periods,

Bri dgefield picked up additional exposure, which it attributed

t o uni nsured subcontractors; and (b) no other explanation
accounts for the large discrepancies between the estinated

prem ums and the audited premiuns.’ The flawin this theory is
that the incrimnating fact which the Departnent urges be
inferred (material understatenment of payroll) is plainly not the
only possible cause of the known effect (audit findings relating
to uni nsured subcontractors). Wthout being creative, the
followi ng possibilities, all of which are reasonable and
consistent with the proved facts of this case, spring readily to

m nd:

10



1.

Estimating its antici pated exposures, Bicon told

Bridgefield that it estimated its paynents to

uni nsured subcontractors would be $X, and

a.

2.

in fact, Bicon had estimated that it would pay

uni nsured subcontractors $Y—a nmaterially greater
sum than $X O:

in fact, Bicon truly had estimated that its
paynments to uninsured subcontractors would tota
$X, but its estimate turned out to be low, and the
actual aggregate of such paynents was 3Y, a
materially greater sum

Bi con said nothing to Bridgefield about its

paynments to uninsured subcontractors until the audits

because:

a.

prior to the audits, Bridgefield had never asked
Bi con to disclose such information. O:

prior to the audits, Bridgefield had asked Bi con
an anbi guous question about its estinated payroll
exposures, which Bicon reasonably had under st ood
as not inquiring about paynents to uninsured
subcontractors. Or:

al t hough, prior to the audits, Bridgefield had

asked Bicon a clear and unanbi guous question

11



calling for Bicon to disclose such infornmation,
Bi con had remai ned silent on the issue.

3. Bicon told Bridgefield about its paynents to

uni nsured subcontractors, but Bridgefield, which knew

that the actual anount of such exposure would be

included at audit in determning the final premum

declined to use the information in calculating the

estimated prem um

21. The Departnent failed to prove, by any standard, that
sonething like 1.a. occurred in fact. Further, the Depart nent
failed to exclude nunerous hypotheses of innocence—such as
2.a., 2.b., and 3. —which are reasonabl e and consistent with the
evi dence. Accordingly, the undersigned declines to infer, from
the proved facts, that, in its conmunications with Bridgefield,
(the existence of which nust be inferred, for there is no direct
evi dence of such communi cations), Bicon nmaterially understated
ei ther the amobunts of its subcontractors' payrolls or the
anounts Bicon paid or owed to its subcontractors for the work
they performed for Bicon's custonmers pursuant to subcontracts.

22. Consequently, it is determned, as a matter of
ultimate fact, that Bicon is not guilty of materially
understating payroll —and hence failing to secure paynent of
wor kers' conpensati on—as charged under Section 440.107(2),

Fl ori da St at ut es.

12



CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

24. The Departnent argues that its evidential burden is to
prove the all egations agai nst Bicon by a preponderance of the
evi dence "because [Bicon] does not have a |license or property
interest at stake so as to raise the standard of proof to clear
and convi nci ng" evidence. Pet. Prop. Rec. Order at 9. This

contention is clearly contrary to settled law. |In Departnent of

Banki ng and Fi nance, Div. of Securities and Investor Protection

v. Oshorne Stern & Co., 670 So. 2d 932, 935 (Fla. 1996), the

Fl orida Supreme Court held that clear and convincing evidence is
required to justify the inposition of adm nistrative fines
because they "are penal in nature and inplicate significant
property rights.” Here, the Departnent is seeking to inpose an
adm ni strative penalty in excess of $300,000.00. Therefore, it
must prove the charges agai nst Bicon by clear and convincing

evidence. |1d.; see also, e.g., Lathamv. Florida Conmin on

Et hics, 694 So. 2d 83, 86 (Fla. 1st DCA 1997)(Personal wealth is
"entitled to the prophylactic benefit of the clear and
convi nci ng burden of proof.").

25. Regarding the standard of proof, in Slonowtz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of

13



Appeal , Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evidence" and found
that of necessity such a definition would need to contain "both
gqualitative and quantitative standards.” The court held that:

cl ear and convinci ng evidence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
must be distinctly remenbered; the testinony
nmust be precise and explicit and the

W tnesses nust be lacking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

|d. The Florida Suprenme Court |ater adopted the fourth

district's description of the clear and convincing evidence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slomowitz test, adding the interpretive

coment that "[a]lthough this standard of proof may be net where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous."” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).
26. The obligation to provide workers' conpensation is set
forth in Section 440.10, Florida Statutes, which provides in

pertinent part as follows:

14



(1) (a) Every enployer conmng within the
provi sions of this chapter shall be liable
for, and shall secure, the paynent to his or
her enpl oyees, or any physician, surgeon, or
phar maci st provi di ng services under the
provi sions of s. 440.13, of the conpensation
payabl e under ss. 440.13, 440.15, and
440.16. Any contractor or subcontractor who
engages in any public or private
construction in the state shall secure and
mai ntai n conpensation for his or her

enpl oyees under this chapter as provided in
s. 440. 38.

(b) In case a contractor sublets any part
or parts of his or her contract work to a
subcontractor or subcontractors, all of the
enpl oyees of such contractor and
subcontractor or subcontractors engaged on
such contract work shall be deened to be
enpl oyed in one and the sane business or

est abli shment, and the contractor shall be
liable for, and shall secure, the paynent of
conpensation to all such enpl oyees, except
to enpl oyees of a subcontractor who has
secured such paynent.

(c) A contractor shall require a
subcontractor to provide evidence of

wor kers' conpensation insurance. A
subcontractor who is a corporation and has
an officer who elects to be exenpt as
permtted under this chapter shall provide a
copy of his or her certificate of exenption
to the contractor

Note the distinction between "enpl oyers,” whose liability for
conpensation ari ses under subparagraph (a); and "contractors,"”
whose liability for conpensation arises under subparagraph (b).

Any person or corporation neeting the statutory definition of

n8 n9

"enpl oyer must secure conpensation for his or its "enpl oyees.

In contrast, when a person or corporation becones a

15



"contractor,"!® he or it nust secure conpensation for the
enpl oyees of its uninsured subcontractor(s).
27. The judicial termof art for a "contractor" under

Section 440.10 is "statutory enployer.” See Mtchkavitz v. L.C

Boggs I ndus., 407 So. 2d 910, 912 (Fla. 1981)("Section 440. 10

establishes the concept of 'statutory enployer' for contractors
who sublet part of their work to others.”). Notw thstanding
this term nol ogy, the enployees of an uninsured subcontractor
are neither true enpl oyees—+.e. enployees in the comonly
under st ood sense—of the statutory enpl oyer, nor even,
necessarily, its "enployees," as that termis defined in Section

440.02(15), Florida Statutes. See Gator Freightways, Inc. V.

Roberts, 550 So. 2d 1117, 1118 (Fla. 1989)(driver enployed by
conpany that |eased trucking equi pnent to common carrier was not
the carrier's "enpl oyee"; rather, the carrier was the driver's
"statutory enployer"). The subcontractor's enpl oyees remain, as
a matter of fact, the enployees of the subcontractor.

28. In charging Bicon with the offense of failing to
secure the paynent of workers' conpensation, the Departnent has
relied on Section 440.107(2), which provides in relevant part as
fol | ows:

For the purposes of this section, "securing
t he paynent of workers' conpensation” neans
obt ai ni ng coverage that neets the

requi rements of this chapter and the Florida
| nsurance Code. However, if at any tine an

16



enpl oyer naterially understates or conceal s
payroll, materially m srepresents or
conceal s enpl oyee duties so as to avoid
proper classification for prem um
calculations, or materially m srepresents or
conceal s information pertinent to the
conput ati on and application of an experience
rating nodification factor, such enpl oyer
shall be deened to have failed to secure
paynment of workers' conpensation and shal

be subject to the sanctions set forth in
this section.

(Enphasi s added.) Being penal in nature, this statute nust be
strictly construed; any anbiguities are to be resolved in favor

of the party charged with an offense. Lester v. Departnent of

Pr of essi onal and Cccupational Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977). A narrow interpretation guards agai nst

i nposi ng sanctions for conduct not reasonably proscribed. Id.
29. Summarizing the material accusations in this case in

light of the statutory framework revi ewed above, Bicon, which

all egedly was a statutory enpl oyer responsible for providing

conpensati on under Section 440.10(1)(b), Florida Statutes, is

all eged to have materially understated the payrolls of its

L If this alleged practice were

subcontractors' enpl oyees.?
cogni zabl e under Section 440.107(2), and if the factual
all egations were true, then it would be necessary to deem Bi con

guilty of failing to secure paynent of workers' conpensation,

for which failure a "stop work"” order and an adm nistrative

17



penal ty woul d be avail abl e and appropriate sanctions. See §
440. 107(7)(d), Fla. Stat.

30. The first question, then, is whether Bicon was a
statutory enployer. To conclude that Bicon was a statutory
enpl oyer requires that certain facts be established.
Specifically, "for a conpany to be a contractor under [ Section
440.10, Florida Statutes], its primary obligation in performng
a job or providing a service nust arise out of a contract."

Gat or Frei ghtways, 550 So. 2d at 1119. This is because

the clear inplication in this part of the
[ Wor kers' Conpensation Law] is that there
nmust be a contractual obligation on the part
of the contractor, a portion of which he
sublets to another. To "sublet"” neans to
"underlet", Webster's New | nternational
Dictionary; in the context in which it is
here used, the effect of subletting is to
pass on to another an obligati on under a
contract for which the person so
"subletting" is primarily obligated.

Jones v. Florida Power Corp., 72 So. 2d 285, 289 (Fla.

1954) (italics in original); see also, e.g., Duran v. Hotel erama

Assocs., Ltd., 892 So. 2d 505 (Fla. 3d DCA 2004) (hotel owner,

whi ch was not contractually obligated to give its guests tickets
to club located in hotel, was not the statutory enpl oyer of

club's enpl oyee); Cuero v. The Ryland Goup, Inc., 849 So. 2d

326 (Fla. 2d DCA 2003) (owner/ devel oper that owed no contractua
duty to any third party to build project was not statutory

enpl oyer of subcontractor's enployee); Lizarraga v. Anerican

18



Airlines, Inc., 2000 U S. Dist. LEXIS 14843 (S.D.Fla. Sept. 19,

2000) (airline was statutory enployer of airport security guard
who wor ked for subcontractor that discharged airline's inplied
contractual duty to provide safe passage of its custoners
cargo).

31. As found, Bicon was engaged in the business of hauling
construction debris for third parties. |In their respective
capacities as Bicon's subcontractors, S&S, M ckel son, and
Wheel er sonetines perfornmed hauling operations for Bicon's
custoners. Therefore, to the extent that the enpl oyees of S&S,
M ckel son, and Wheel er performed such services on Bicon's
behal f, Bicon was their statutory enployer. Accordingly, it is
concl uded that Bicon was |iable for conpensation to the
enpl oyees of S&S, M ckel son, and Weel er, pursuant to Section
440.10(1)(b), Florida Statutes.

32. It is concluded that Bicon was not |iable, however,
for conpensation to the enpl oyees of Precision, for Precision
was not shown to have been perform ng any of Bicon's contract
wor K.

33. The next question is whether Bicon, as a statutory
enpl oyer, was an "enpl oyer" for purposes of Section 440.107(2),
Florida Statutes. The answer is not self-evident, for if the
| egi slature had intended to nake contractors qua contractors

subj ect to penalty under Section 440.107, then it arguably woul d
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have said so explicitly—and it did not, which suggests,

per haps, that statutory enployers, as such, are not subject to
bei ng deened, pursuant to Section 440.107(2), to have failed to
secure paynent of workers' conpensation. The undersigned has
det erm ned, however, that such argunent, though not w t hout
merit, is ultimately unpersuasive because another inportant

provi sion of the Wrkers' Conpensation Law—Section 440. 11
Florida Statutes, which confers immunity from additional
l[iability on enployers responsible for workers' conpensati on—
likewi se fails specifically to nention contractors, yet has been

hel d consistently to include them See, e.g., Mtchkavitz v.

L. C. Boggs Industries, Inc., 407 So. 2d 910, 913 (Fl a.

1981)("[T]he liability to secure coverage for [the] enpl oyees
[of a subcontractor] . . . imunizes a contractor fromsuit by

such enployees."); Lingold v. Transanerica Ins. Co., 416 So. 2d

1271, 1272 (Fla. 5th DCA 1982)(as statutory enpl oyer, general
contractor is immune fromsuit by subcontractor's enpl oyee
seeki ng danmages for negligence). Thus, the undersigned
concl udes that the term"enployer” as used in Section 440.107(2)
reasonably can be understood to include a statutory enpl oyer
such as Bicon.

34. A nore difficult question is whether, as a matter of
law, a statutory enployer can be punished either for (a)

understating a subcontractor's payroll, or for (b) understating
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t he amount paid or owed to a subcontractor pursuant to a
subcontract. Uncertainty in these matters stens fromthe fact
that the term"payroll"” is not defined in the Wrkers
Conpensati on Law.
35. To resolve this uncertainty, the undersigned turns to

a rule of interpretation that the Florida Suprene Court has
cal l ed

"one of the nost fundanental tenets of

statutory construction[, nanely,] that

[courts] give statutory |language its plain

and ordi nary neani ng, unless wrds are

defined in the statute or by the clear

intent of the legislature. Wen necessary,

the plain and ordi nary neani ng of words can

be ascertained by reference to a
dictionary."

The Reform Party of Florida v. Black, 885 So. 2d 303, 312 (Fla.

2004), quoting Nehne v. Smithkline Beecham dinical Labs., Inc.,

863 So. 2d 201, 204 (Fla. 2003).
36. The followi ng definition of "payroll" is typical of
that found in dictionaries:
1. Alist of enployees receiving wages or
salaries, wth the amounts due to each. 2
The total sum of noney to be paid out to

enpl oyees at a given tine

The American Heritage® Dictionary of the English Language (4th

ed. 2000). The foregoing definition is consistent with and
reflects, the undersigned believes, the conmon, ordinary usage

of this word.
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37. Mndful of the dictionary definition, the undersigned
does not believe that ordinary people commopnly use the term
"payroll" to describe the contract price of a subcontract
| ndeed, one reason that subcontractors are engaged is to avoid
putting additional enployees on the contractor's payroll. Wile
it is possible, the undersigned supposes, that "payroll" is used
as atermof art in the context of workers' conpensation to
refer to paynents to subcontractors, no evidence of such
speci al i zed usage was offered.'? To the contrary, the evidence
shows that Bridgefield, for one, distinguished between "payrol
of the subcontractor's enpl oyees,"” on the one hand, and "Tot al
Contract Price"—that is, paynments nade or owed by the
contractor to the subcontractor—en the other. It is concluded,
therefore, that the plain and ordinary nmeani ng of the word
"payrol " does not conprehend paynents to subcontractors
pursuant to a subcontract.

38. Fromthis conclusion it follows that, where the only
purported "payroll" at issue consists of paynents made, or due
and owi ng, to a subcontractor pursuant to a subcontract, a
statutory enpl oyer cannot be found guilty under Section
440.107(2), Florida Statutes, of materially understating

3

payrol | .*® Accordingly, it is concluded that to the extent the

charge agai nst Bicon is based on the allegation that Bicon
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materially understated the prices of its subcontracts, such
charge fails as a matter of |aw

39. The question remains whether a statutory enpl oyer can
be punished for materially understating a subcontractor's
payroll, using the term"payroll"™ in its usual and customary
sense to nmean the wages and ot her conpensation paid by the
subcontractor to its enployees.* On this issue, there is no
probative evidence in the record. Lacking evidence, the
under si gned reasons that in nost circunstances, a contractor
does not have access to its subcontractor's payroll. This is
based on the reasonabl e assunption that few subcontractors woul d
agree to share payroll information with a contractor, not only
because such data are sensitive and proprietary, but also
because such infornmation would give the contractor a clearer
pi cture of the subcontractor's actual costs and thus tend to
strengthen the contractor's bargai ning position.

40. Since it would be unusual, as far as the undersigned
is aware, for one enployer to give its payroll information to
anot her conpany sinply because the two have entered, or are
about to enter, into an subcontract,® the undersigned concl udes
that the term"payroll" as used in Section 440.107(2), Florida
St atutes, cannot reasonably be construed to include the payrol
of anot her person or entity besides the enployer agai nst whom

the charge of failing to secure the paynent of workers
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conpensation is brought. Consequently, the undersigned
concludes that a statutory enployer cannot be found guilty,
under this statute, of materially understating a subcontractor's
payroll. To the extent that the charge against Bicon is based
on the contention that Bi con understated its subcontractors'
payrolls, therefore, the charge fails as a matter of |aw.

41. Even if, however, the term "payroll" could be
construed liberally to include either a subcontractor's payrol
or a contractor's paynents to subcontractors, the charge agai nst
Bi con would fail anyway, as a matter of fact, because no
per suasive or convincing evidence was offered establishing that
Bicon at any tine materially had understated, inits
communi cations with Bridgefield, either the amounts it had paid
to subcontractors or its subcontractors' payrolls. For this
addi tional, independent, and alternative reason, Bicon cannot be
puni shed for the offense of which it stands accused.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Departnent enter a final order
rescinding the Stop Wirk Order and exonerating Bicon of the
charge of failing to secure the paynent of workers' conpensation

by materially understating payroll.
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DONE AND ENTERED this 16th day of March, 2006, in

Tal | ahassee, Leon County, Flori da.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of March, 2006.

ENDNOTES

'/ The Workers' Conpensation Law, Chapter 440, Florida Statutes,
is regularly anended and was, in fact, revised periodically
during (or effective at the outset of) the tine frame rel evant
to this case. Having studied the |egislative history, however,
t he undersi gned has concluded that the pertinent provisions of
the current (i.e. 2005) code are either the sane as, or not
materially different from any earlier versions that m ght

ot herwi se be applicable. Therefore, rather than burden this
Recommended Order with potentially confusing and ultimately
unnecessary references to historical statutes whose application
woul d not affect the outconme, the undersigned has elected to
apply Chapter 440 in its present form

2/ Bicon had an insurance agent who probably transmitted this
information. There is no evidence, however, as to the
identity(ies) of the individual (s) who actually conveyed the
payroll estimates to Bridgefield, nor is there any evidence as
to the contents of any relevant statements for the initia
policy period (or any subsequent periods).
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3/ The audit for the initial policy period, incidentally, had
reveal ed that the estimted prem um of $19, 138.46 was too high,
resulting in a dowmnward adjustnent, to $17,875. 17.

4/ No persuasive or convincing evidence was of fered showi ng the
i nformati on upon which this estinmated prem um had been based or
where such information had conme from

°/  No persuasive or convincing evidence was of fered show ng the
i nformati on upon which this estinmated prem um had been based or
where such information had come from

®/  According to the Departnent, Bicon's counsel stipulated to
the ultimate i ssue when, at a pre-hearing deposition, he made
the foll ow ng conment:

There's an issue, we under-recorded payroll.
W understand that. They've cone in and

recl assified people that were subcontractors
as enployees, so | stipulate to all of that.

Statenent of H Wnderman, Esq., during Depo. of R Moisuk taken
Jan. 19, 2006, at 11. The Departnent urges that the foregoi ng
"stipulation" be understood as an adm ssion that Bicon
"understated its payroll to Bridgefield.” Another reasonable
interpretation of the remark, however, is that counsel was
nmerely restating the principal issue in dispute and stipulating
to Bridgefield s position, nanely that Bicon's subcontractors
enpl oyees were covered under the Policy, requiring |l arge prem um
increases for the first and second renewal periods. The
statenment of Bicon's counsel is too anbiguous, at any rate, to
be taken as far as the Departnent presses it.

'l The Departnent also argues, as nentioned, that Bicon's
counsel stipulated that Bicon had understated its payroll to
Bri dgefi el d—but the undersigned rejects this argunent as
unper suasi ve.

8/ The term"enployer” is defined in the Wrkers' Conpensation
Law, see 8§ 440.02(16), Fla. Stat. (definition of "enployer"),
but "contractor," interestingly, is not

°/  "Enployee" is a statutorily defined term See § 440.02(15),
Fla. Stat. (definition of "enployee").
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10/ A contracting party does not automatically become |iable for

t he paynent of conpensation to another's enployees every tine it
enters into a contract with another enployer. See Cuero v. The
Ryl and Group, Inc., 849 So. 2d 326, 328 (Fla. 2d DCA
2003) ("[ 9 ne does not becone a contractor under section 440.10
nerely by entering into a contract with a subcontractor."). To
be a "contractor” requires the entry into a particular kind of
contract, as will be discussed.

1/ Alternatively, it could be said that Bicon allegedly

understated the anmounts it paid (or owed) to the subcontractors,
i.e. the respective contract prices of the subcontracts. The
Departnment, however, has used the term "payroll™
indiscrimnately, failing to distinguish between the payrolls of
subcontractors and the anmounts paid to subcontractors.

12/ Such evidence woul d have been adnissible. Cf. Red Carpet
Corp. v. Calvert Fire Ins. Co., 393 So. 2d 1160, 1160-61 (Fl a.
1st DCA 1981)(trial court erred in excluding expert testinony
regardi ng i nsurance adjusting, policy provisions, and trade
customin insurance industry); Aetna Ins. Co. v. Loxahatchee
Marina, Inc., 236 So. 2d 12, 14 (Fla. 4th DCA 1970) (" Cbscure
connot ati ons of an insurance policy can be greatly illum nated
by know edge of custom and usage in the industry as well as the
expert's knowl edge of terns which take on a different hue in the
specialized field than in the field of general know edge.").

13/ This does not nean, of course, that a statutory enployer can

with inmpunity make material msrepresentations to its insurer

regardi ng paynents to subcontractors. Such wongdoing likely

woul d give the insurer a cause or causes of action for damages
or other relief available in a civil lawsuit.

14 As shoul d be obvious but is perhaps worth stating, the
contract price of a subcontract is one thing, the
subcontractor's payroll is quite another. Any subcontractor who
desires to make a profit will charge an anmount in excess of the
subcontractor's total cost of perfornmance, which cost typically
woul d i nclude, but not be limted to, a portion of its payrol
expense.

15/ The Department did not try to prove, and it has not argued,
that statutory enployers actually have, or reasonably shoul d
have, access to their subcontractors' payrolls. |If in fact
subcontractors do disclose their payrolls to contractors as a
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result of the Wrkers' Conpensation Law, then the Departnent
shoul d have presented sone evidence of this practice.

COPI ES FURNI SHED,

Colin M Roopnarine, Esquire
Departnment of Financial Services
Di vision of Wrkers' Conpensation
200 East Gaines Street

Tal | ahassee, Florida 32399-4229

Harry W nderman, Esquire
2255 d ades Road, Suite 218A
Boca Raton, Florida 33431

Carlos G Miiiz, Ceneral Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Tom Gal | agher, Chief Financial Oficer
Departnent of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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